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DICKINSON LAW REVIEW
THE EXPANSIVE TREND OF BANKRUPTCY LEGISLATION
By
A. J. White Hutton
ORIGIN
Bankruptcy Law of this country has its source in the English Acts of Parlia-
ment, the first enactment having been passed in 1542 during the reign of Henry
VIII. In this country the first Bankruptcy Act was passed by Congress in 1800
pursuant to the provisions of the Federal Constitution to establish "uniform laws
on the subject of bankruptcies throughout the United States," Const. Art. I., Sec-
tion 8, Clause 4. This law was repealed in 1803 and a second Bankruptcy Act
was passed in 1841, following a severe financial dtpression. This second Act
was repealed after two years and it was not until 1867 that the third Act was
passed by Congress, designed to meet the financial stress which followed the close
of the Civil War. This Act was in force eleven years and was succeeded twenty
years later by the present law which became effective July 1, 1898. All of the
bankruptcy enactments were passed to alleviate the hardships due to financial crises.
In Williston's Collection of Cases on Bankruptcy will be found an excellent his-
torical introduction reviewing the legislation in England and in this country.
The Act of 1898 went through a long series of amendments culminating in
the Bankruptcy Act of 1938, known as the Chandler Act, which as stated by the
learned editors of Collier on Bankruptcy, 14th Edition, Vol. I, page 2, "represents
a comprehensive attempt to modernize American Bankruptcy Law by amending
and adding to the Act of 1898."
It will be noted that the previ6us bankruptcy laws were of short duration,
whereas the Act of 1898 together with its supplements and amendments now con-
stitutes a permanent part of our Jurisprudence with the experience of almost
a half century.
DEVELOPMENT
An eminent legal historian1 has said:
"A steadily expansive interpretation, however, has been given to
the Bankruptcy Clause during the one-hundred and forty-eight years
which have ensued. As long ago as 1837 Senator Thomas H. Benton
said: 'We are to use our granted powers, according to the circumstances
of our own country, and according to the genius of our republican insti-
tutions, and according to the progress of events and the expansion of
lBankruptcy in U. S. History-Charles Warren, Harvard University Press, 1935, Italicized
words emphasis of author.
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light and knowledge among ourselves . . . It is bankruptcies and not
bankruptcy that is to be the object of those uniform laws.' And it is
now substantially settled by legislative practice and by judicial decision
(though for many years challenged) that a statute may be 'on the sub-
ject of bankruptcy,' without being technically 'a bankruptcy law'-in
other words, Tat any National law which deals with inability to pay
debts and which is uniform throughout the country is a law 'on the subjec
of bankruptcy.' Whatever may have been the anticipation of the framers,
the fact is that the Bankruptcy Power has developed steadily, from being
a regulation of traders for purely commercial purposes, into a National
policy of relief, for creditors and debtors of all classes and for the restor-
ation of business life, with debts adjusted or discharged. Moreover,
there has been a steady progress of the idea that these statutory methods
of relief should be based on the interest of the Nation at large; and as the
particular needs and interests of the Nation change in different periods of
distress and disaster, so the exercise of the Bankruptcy Power may be
expanded to meet these National needs."
The same thought is echoed with further authority cited by the writer in the
recent edition of a well known work: 2
"In addition, if it is remembered that the first English acts, as weil
as the early American Act, were designed for the protection of the
commercial community, and that insolvency was not an element in those
laws, although that element has been drawn into the modern legislation,
it can be seen that the constitutional grant of power over the.subject of
bankruptcies embraces the entire field of debtor-creditor relationships
for the purpose of equitable distribution of a debtor's estate, rehabilita-
tion of te debtor, and protection of the credit structure against anything
materially contributing toward its impairment. Judge, later Justice
Blatchford, commented:
" 'It cannot be doubted that Congress in passing laws on the subject
of bankruptcy is not restricted to laws with such scope only as the English
laws had when the Constitution was adpoted. The power given must,
indeed, be held to be general, unlimited, and unrestricted over the
subject'."
Mr. Warren in his book 3 not only traces in an interesting way the history of
bankruptcy, but likewise affords the reader an excellent review of the outstanding
economic events in the United States. He divides the history of bankruptcy into
three periods:
I. The period of the Creditor, 1789-1827, treating the following topics:
The Constitution and Bankruptcy
Stock and Land Speculations and the Act of 1800
The Supreme Court and State Insolvency Laws
2Collier on Bankruptcy, 14th Ed., Vol. 1, page 6. Italicized words emphasis of writer,
and also citing In re Reiman (D.C. N.Y.) Fed. Cas 11,673.
3
Bankruptcy in U. S. History--Charles Warren, Harvard University Press, 1935.
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The Depression of 1819-1824
Ten Years of Bankruptcy Debates in Congress
11. The Period of the Debtor, 1827-1861, treating the following topics:
The Supreme Court Again
The Panic of 1837 and the Banks
The Fight for Voluntary Bankruptcy
Whig Politics and the Act of 1841
State Stay-Laws
III. The Period of National Interest, 1861 to recent times, treating the
following topics:
Th-e Civil War and the Act of 1867
The Panic of 1873 and Repeal
The South and West for the Debtor
The Depression of 1893-1897 and the Act of 1898
Expansion of the Bankruptcy Power
ORTHODOx BANKRUPTCY
Throughout the long history of bankruptcy legislation until 1933 its adminis-
tration was confined to what is termed Orthodox Bankruptcy, that is to say, the
filing of petitions either voluntary or at the instance of creditors, followed by an
adjudication and an order of reference to the appropriate referee, the proving of
claims by creditors, the election or appointment of a trustee, and other steps inci-
dent to a complete liquidation of the bankrupt's estate, and a distribution of the
proceeds among the proving creditors according to their merits, and closing the
estate with a discharge of the bankrupt from his indebtedness.
It is interesting to note that in no instance during the extended history of Orth-
odox Bankruptcy has the Supreme Court of the United States declared unconstitu-
tional any provisions on the subject as enacted by Congress and in Hanover Nation-
al Bank vs. Aloyses 4, decided in 1902, there was set at rest practically all mooted
questions upon the constitutionality of the National Bankruptcy Act of July 1, 1898.
In Collier on Bankruptcy5 14th Edition, the writer traces the matter of ordin-
ary bankruptcy as follows:
"Before the last economic crisis, which began in 1929, the more
important amendments were made in 1903, 1906, 1910, 1915, 1916,
1917, 1922 and 1926. The acts of bankruptcy, the discharge, and the
criminal provisions had been strengthened to some extent. The acts of
bankruptcy were: (1) fraudulent transfer, (2) preferential transfer, (3)
and (4) preference through legal proceedings, (5) general assignment
for the benefit of creditors or a receivership, and (6) written confession
of bankruptcy. Insolvency was not an element of acts (1), (6), and
so much of (5) as dealt with a general assignment, but solvency at date
4186 U. S. 181 (1902) 22 Sup. Ct. R. 857, 46 L. Ed. 1113, extended opinion by FULLER, C. J.
5
Vol. I, pages 12 and 13.
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of petition was a defense to a proceeding based on act (1). These acts
were substantially those of the Canadian Act as it stood until amended
in 1922, when it was there provided that it was an act of bankruptcy for
a debtor to fail to meet his liabilities as they became due. Proceedings
under the American Act had to be begun within four months after the
commission of the act. Provisions as to who may become bankrupts were
analogous to the Canadian provisions. 'Any person, except a municipal,
railroad, insurance, banking corporation, or a building and loan associa-
tion' might b'ecome a voluntary bankrupt. Under this provision, unlike
the Canadian Act, no specific amount of liabilities was required. 'Any
natural person, except a wage earner or farmer, any unincorporated com-
pany, and aniy moneyed, business, or commercial corporation (except a
municipal, railroad, insurance or banking corporation, or a building and
loan association) owing debts to the amount of $1,000 or over, may be
adjudged an involuntary bankrupt . . . ' Insolvency as an element of
bankruptcy, as noted, was the excess of liabilities over assets at a fair
valuation.
"The administration of the estate was conducted by the federal
courts of bankruptcy, largely through referees. In theory, trustees were
to be sel-ected by creditors, appointed by the referee, but thereafter sub-
ject to the directions of the court."
Thus the entire legislative scheme of ordinary bankruptcy as heretofore de-
scribed under the Act of 1898 and its amendments was eventually centered and is at
the present time embodied in Sections 1-72.
RELIEF PROVISIONS
In Orthodox Bankruptcy as reflected in the original legislative plan of the Act
of 1898, the only provisions relative to adjustment of the debtor-creditor rela-
tionship are found in Sections 12 and 13, but the terms of these two sections were
found wholly inadeouate to meet the stress of the depression of 1929. In the
well known authority referred to above' the steps taken are thus succinctly de-
scribed:
"The financial strain caused by the economic crisis which began in
1929 made it inevitable that legislation would be enacted to supplement
sections 1-72, which were divided into seven chapters and compris'ed the
Act of 1898, and which for convenience may be referred to as ordinary
bankruptcy or liquidating provisions. This supplementary legislation was
aimed at rehabilitation and reorganization.
"The Act of March 3, 1933, added Chapter VIII entitled Provisions
for the Relief of Debtors. This act contained five sections, sections 73,
74, 75, 76 and 77. Section 73 was a general section conferring addi-
tional original jurisdiction upon courts of bankruptcy as provided in
sections 74, 75 and 77. Section 74 provided for compositions and exten-
6Collier on Bankruptcy, 14th Edition, Vol. I, page 16.
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sions; it was not available to corporations. Section 75 provided for
agric iltural compositions and extensions for farmers. Section 77 pro-
vided a method for the reorganization of railroads engaged in interstate
commerce. This organization statute was rewritten by the Act of August
27, 1935. Section 76 provided that extensions made pursuant to sec-
tions 74 and 75 should apply to persons secondarily liable.
"The Act of May 24, 1934, added Chapter IX (sections 79-80),
which provided for Municipal Debt Readjustments.
"The Act of June 7, 1934, added sections 77A and 77B to Chap-
ter VIII. Section 77A conferred additional jurisdiction upon courts of
bankruptcy as provided in section 77B. Section 77B provided for the
reorganization of corporations generally along lines comparable to
those provided in section 77 for railroad corporations.
"Act of August 6, 1937. Chapter IX, dealing with municipal debt
readjustments, was invalidated by the Supreme Court on May 25, 1936.
On August 6, 1937, Congress added a new municipal debt readjustment
statute to the bankruptcy act, Chapter X (sections 81-84)."
CHANDLER REVISION
The Act of Congress approved June 22, 1938,7 known as the Chandler Act,"
is the final phase of present bankruptcy legislation, the result of much discussion
and debate of the experts over a period of forty years. The sections treating of
orthodox bankruptcy are numbered 1-72, omitting, however, the old sections 12
and 13, which dealt with compositions. The enumeration, therefore, is 1-11, in-
clusive, aid 14-72, inclusive.
In the relief, rehabilitation and reorganization sections, Section 75 deals with
Agricultural Compositions and Extensions; Section 77, with Reorganization of
Railroads Engaged in Interstate Commerce; sections 81, 82, 83 and 84, with Mun-
icipal Debt Readjustments. The sections in Chapter X, Corporate Reorganiza-
tions, are numbered from 100 to 300; Chapter XI, Arrangements, from 300 to 400;
Chapter XII, Real Property Arrangements by Persons Other Than Corporations,
from 400 to 600; Chapter XIII, Wage Earners' Plans, from 600 to 700; and
Chapter XIV, Maritime Commission Liens, from 700 to 800.
CONSTITUTIONALITY
As already stated9 there has been no instance during the extended history of
orthodox bankruptcy of the Supreme Court declaring unconstitutional any provi-
sion on that subject enacted by Congress, and on the other hand in Hanover Nation-
al Bank vs. Moyses, many points were laid at rest as to the constitutionality of the
Act of 1898.
7Effective September 22, 1938.
8 Introduced originally May 28, 1936, H.R. 12889, by Representative Walter Chandler at Sec-
ond Session of the 74th Congress.
9See note (4) supra.
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However, the desperate financial plight of the country in the years following
1929 impelled Congress to enact for the first time as a part of the general bank-
ruptcy law certain relief measures for individuals and corporations. -Among these
measures is Section 75 containing originally subdivisions a to r but to which
Congress in 1934 enacted subdivision s, generally known as the Frazier-Lemke
Act, also called the Moratorium Provision. In tht consideration of 75s the Supreme
Court broke its long record and on May 27, 1935 declared the measure unconstitu-
tional in Louisville 7oint Stock Land Bank vs. Radford.lo
Justice Brandeis stated:
"It is true that the position of a secured creditor, who has rights
in specific property, differs fundamentally from that of an unsecured
creditor, who has none; and that the Frazier-Lemke Act is the first in-
stance of an attempt, by a bankruptcy act, to abridge, solely in the interl-
est of the mortgagor, a substantive right of the mortgagee in specific
property held as security. But we have no occasion to decide in this
case whether the bankruptcy clause confers upon Congress generally the
power to abridge the mortgagee's rights in specific property. Paragraph 7
declares that t -provisions of this act shall apply only to debts existing
at the time this act becomes effective.' The power over property pledged
as security after the date of the act may be greater than over property
pledged before; and this act deals only with pre-existing mortgages. Be-
cause the act is retroactive in terms and as here appli'ed purports to take
away rights of the mortgagee in specific property, another provision of
the Constitution is controlling. (Italics mine.5" 11
Mr. Warren further observed, commenting on the above quotation, as follows:
"The very extreme provisions of this statute undoubtedly warranted
the decision. But there still may be a doubt whether every retroactive
interference with a creditor's rights is rendered impossible, under his
decision. For retroactive action has been an essential part of the Bank-
ruptcy power in the past, and one of the chief reasons for the enactment
of bankruptcy laws as been to wipe out debts existing at the date of
such enactments. Since the Court has long held that the grant of the
Bankruptcy Power to Congress involves the power to impair the obliga-
tion of contracts, it is difficult to see why the contract of a secured creditor
may not be impaired as well as the contract of' an unsecured creditor.
It would appear that a statute which prevents A from suing on B's un-
secured note takes away property rights belonging to A as well as dis-
charges B's personal obligation. To the extent that it deprives A of a
property right of suit which he had in the past, it is retroactive in the
same manner as a statute which takes away property held by A under
B's secured note. In both cases, it would seem that the statute was retro-
active as to a property right of A. If Congress may abolish the entire
indebtedness of B to A on B's unsecured note, is it entirely without pow-
er to affect the indebtedness of B to A on B's secured note? Is it with-
10295 U.S. 555 (1935) 28 Am.B.R. (ns) 397, 55 Supt. Ct. R. 854, 79 L. Ed. 1593, 97 A.L.R.
1106.
llQuoted from Warren, supra, page 156.
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out power to reduce such indebtedness, on equitable terms under the
Bankruptcy Clause? Certainly the Railroad Reorganization Act of 1934
(which the Court has upheld) interfered with pre-existing rights of se-
cured creditors. It is to be noted that in the Radford Case, the abridge-
ment of the creditor's rights made by the statute was stated by the Court
to be 'solely in the interest of the mortgagor.' If the abridgement had
been or should be made in the interest of all parties concerned, creditors,
debtors, and the general public, would the mere fact that it affected retro-
actively prior existing rights of a creditor render it invalid under the Fifth
Amendm-ent? There may at least be room for doubt."
On August 28, 1935, Congress enacted a new 75s which is in the present law
and in so enacting the framers sought to avoid the objections to the old subdivision
as pointed out in the Radford case. This new provision came before the Court in
1937 and was declared constitutional.
12
In 1935 the constitutionality of Section 77 was determined favorably. 18 The
writer in Collier on Bankruptcy, 14th Edition, has remarked:
"In general, section 77 as originally enacted in 1933 was deemed
constitutional. This conclusion was taken as highly persuasive of the
constitutionality of the subsequent revision effected in 1935. Section 77
'was enacted pursuant to the power delegated to Congress to pass uniform
laws on the subject of bankruptcies. While the Congress may not impair
the obligation of contracts by laws acting directly and independently to
that end, it has authority to enact legislation on the subject of bankrupt-
cies which may operate collaterally or incidentally to impair or destroy
the obligation of private contracts.' As pointed out in Warren vs. Palmer,
'Railroad reorganization in bankruptcy is a field completely within the
bankruptcy powers of Congress.' Hence any general objection as to the
constitutionality of section 77 is doomed to failure."' 4
On May 25, 1936 the Municipal Debt Adjustment sections, 78-80, were de-
clared unconstitutional in Ashton vs. Cameron County Water Imp. Dist. No. 1,11
and on August 16, 1937 the present Chapter IX, Sections 81-84, were enacted and
later in U. S. of America vs. Bekins'6 were declared constitutional.
12Wright vs. Vinton Branch Mountain Trust Bank, 300 U.S. 440 (1937) 33 Am. B. R. (ns)
353, 57 S. Ct. R. 456 81 L. Ed. 736, 112 A.L.R. 1455. For the validity of subdivision n, see
Wright vs. Union Central Life Ins. Co., 304 U. S. 502 (1938) 36 Am. B. R. (ns) 950, 58 S. Ct. R.
1025, 82 L. Ed. 1490. For other points see John Hancock Mutual Life Ins. Co. v. Bartels, 308
U. S. 180 (1939) 41 Am. B. R. (ns) 296, 60 S. Ct..R. 221, 84 L. Ed. 176; Kalb vs. Feuerstein, 308
U.S. 443, 1940, 41 Am. B. R. (ns) 501, 60 S. Ct. R. 343, 84 L. Ed. 370; Wright vs. Union Cen-
tral Life Ins. Co., 311 U.S. 273 (1940) 44 Am. B. R. (ns) 280, 61 S. Ct. R. 196, 85 L. Ed. 184;
and Matter of McGrew (C.C.A. 3rd) 1942, 126 F. 2d 676, 48 Am. B. R. (ns) 734.
13Continental Illinois Natl. Bank & Trust Co. vs. Chicago, Rock Island and Pacific Railway Co.,
294 U.S. 648 (1935) 27 Am. B. R. (ns) 715, 55 S. Ct. R. 595, 79 L. Ed. 1110. See also for
validity of later revision Matter of New York, New Haven and New Hartford R. R. Co. (D. Conn.
1936) 16 F. Supp. 504, 33 Am. B. R. (ns) 419, and Warren vs. Palmer, 310 U.S. 132 (1940) 42
Am. B. R. (ns) 396, 60 S. Ct. R. 865, 84 L. Ed. 1118.
I
4
Vol. 5, page 471.
15298 U. S. 513 (1936) 31 Am.B. R. (ns) 96 S. Ct. R. 892, 80 L. Ed. 1309.
16304 U.S. 27 (1938) 58 S. Ct. R. 811, 82 L.Ed. 1137.
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From this review it appears that but in two instances has the Supreme Court
declared the Congressional enactments relative to the Relief Sections of bankruptcy
as unconstitutional, viz., in the case of the Frazier-Lemke first enactment and the
one just considered of the original Municipal Debt Adjustment provision.
RECENT LEGISLATION
By the terms of the Chandler Revision the provisions of Section 75 and the
provisions of Chapter IX, Sections 81-84, were declared emergency measures and
therefore with a time limit as to their operation. However, by the Act of Con-
gress approved July 1, 1946, the limitation on Chapter IX as embodied in Section
84 was lifted by the repeal of this section and consequently the Chapter is now a
permanent part of Bankruptcy Legislation.
In addition thereto by the terms of Sections 81, 82 and 83 as now revised, the
scope of the chapter has been broadened by the amendment to Section 81 (6) and
the addition of (7), so as to read as follows:
"or (6) incorporated authorities, commissions, or similar public agencies
organized for the purpose of constructing, maintaining and operating
revenue-producing enterprises; or (7) any county or parish or any city,
town, village, borough, township, or other municipality: Provided, how-
ever, that if any provision of this chapter, or the application thereof to
any such agency or district or class thereof or to any circumstance, is held
invalid, the remainder of the chapter, or the application of such provision
to any other or different circumstances, shall not be affected by such hold-
ing."
From the report of the House Committee on the Judiciary which considered
this amendatory measure, the following quotation is illuminating:
"H.R. 6682 amends the existing statute so as to make it applicable
to any type of revenue bond issued by a city, town, county, and so forth,
and also to make the act applicable to 'authorities.' The extension of
the act along these lines is singularly appropriate because the revenue
bonds issued by municipalities or authorities are for the purpose of fi-
nancing revenue-producing enterprises rather than governmental func-
tions. They are essentially business enterprises. The investor purchases
these bonds relying upon the ability of the municipality to operate such
business enterprises at a profit. Obviously these businesses are subject to
the same hazards as other businesses financed by private capital. That
fact is realized by the investor when he purchases such bonds and he
does not depend upon the taxing power of the municipality to meet the
principal and interest. Such bonds today enjoy a very wide market.
"Under the existing law the holders of revenue bonds are in the
same position as were the holders of general obligation bonds of a mun-
icipality prior to the enactment of the Municipal Act. A small minority
would be in a position to veto a settlement to which the overwhelming




For further comments on other features of the amendments, see U.S. Code Congressional
Service, 1946, Advance Sheet No. 6, page 2, 190 and following.
DICKINSON LAW REVIEW
Thus Section 75 is the only portion of present bankruptcy legislation remain-
ing in the emergency class and by the terms of Section 75c amended by the Act of
Congress of June 3, 1946, Section 75 has been again extended to March 31, 1947.
Relative to the possible permanency of this legislation and the merits thereof,
the following comment is found in Collier, 14th Edition:' 8
"In the main, subdivisions a-r, inclusive, are based on the principle
that a farmer may obtain a composition or extension of his debts if he
obtains the consent of a majority in number and amount of his creditors.
Pending suits are stayed while the attempt to gain consent is carried on.
A conciliation commissioner is to be appointed by the bankruptcy court for
each county having an agricultural population of five hundred or more,
and his duty is to aid the farmer in preparing his petition and to per-
form many of the functions of a referee. Subdivision s provides an
alternative remedy if the debtor cannot gain the necessary consent from
his creditors, or if he feels agrieved by the composition or extension. He
may petition to and be adjudged a bankrupt, and then obtain a three year
moratorium. Because of the tremendous difficulty of obtaining the con-
sent of a majority of creditors, section 75 becomes really effective through
the utilization of subdivision s. It has been aptly pointed out by Circuit
Judge William Clark that in practical effect, subdivision s constitutes
wide departure from the usual concept that bankruptcy legislation should
preserve and distribute the debtor's estate for the creditors' benefit. Al-
though creditors are afforded a certain measure of protection to the ex-
tent of the value of the property, the provision is framed so as 'to keep
the farmer-debtor in possession of his farm perhaps for the general bene-
fit of the state, but at any rate at the expense of his creditors' for
designated period.
"It may be that section 75, or something closely akin to it, will be-
come a permanent addition to our bankruptcy law. However, the con-
tinued extensions of the life of the section are still justified as emergency'
measures; and it is evident that the draftsman of the Chandler Act of
1938 anticipated an eventual demise of section 7.5. Yet the farm situa-
tion, through good years and bad, may well deserve the specialized
treatment accorded it by section 75. In the event of permanent retention,
there will probably be a shift from the emphasis of 'emergency' as alone
calling for a broad and liberal application of the statute. Moreover, if
the provision, or its counterpart, becomes permanent legislation, the
terms thereof should be more carefully drawh and some effort made to
integrate it with the provisions covering ordinary bankruptcy. As the
statute now stands it is, to say the least, not a model piece of legislative
skill."
Another important amendment to the bankruptcy law is the Act of Congress
approved June 28, 1946, amending Section 1 of the Chandler Act by adding cer-
tain new paragraphs and also amending Sections 34, 35, 37, 40, 43, 53, 62 and 72,
all on the subject of referees, their appointment, term of office and compensation.
18Vol. 5, page 127.
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It is not within the province of this article to go into this matter but in general
the legislation is aimed primarily at setting up a system of full-time salaried referees
to replace the present system of essentially part-time referees compensated on a
fee basis. This matter has been under consideration for some years past and is
most important looking to the general administration of bankruptcy law, it having
been contended that a fee system of compensation is objectionable for many rea-
sons, and has been done away with in most public offices-state and national. In
many matters that come before the referee for decision his compensation will be di-
rectly affected by the decision he reaches. Whether his decision is or is not affected,
it is unfair to place him in this position. Furthermore, under the existing system,
due to the great fluctuation and volume of business, referees are poorly paid in
many districts, and it is becoming increasingly difficult to secure competent referees.
Again, referees are now required to pay the expense of operating their offices out of
the business coming to each office. These and other matters have impelled this
legislation. 19
CONCLUSION
From the aforegoing review it is apparent that bankruptcy legislation is not
only now a permanent part of our national law, but through the additions to the
law in the past thirteen years the general scope has been expanded far beyond the
probable vision of the framers of the Federal Constitution but justifiable in the
national interest.
As pointed out by Mr. Warren in viewing the possibilities of constitutional
power under the bankruptcy laws, we come back to what Henry Clay said, April
4, 1840:20
"The right of the State (Nation) to the use of the unimpaired
faculties of its citizens as producers, as consumers, and as defenders of
the Commonwealth, is paramount to any rights or relations which can be
created between citizen and citizen . . . I maintain that the public right
of the State (Nation), in all the faculties of its members, moral and
physical, is paramount to any supposed rights which appertain to a private




For further elaboration of this matter and a summary of the Bill, see Report of Senate
Committee on the Judiciary, U.S. Code Congressional Service 1946, Advance Sheet No. 6, page 2-
175.
20Warren, Bankruptcy in U.S. History, page, 159.
